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ACA: Key Terms

* A “full-time” employee means,
with respect to any month, an
employee who is employed on
average at least 30 hours of
service per week.

e 130 hours of service in a
calendar month is treated as the
monthly equivalent of at least 30
hours of service per week.
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ACA: Key Terms

* “Hours of service” generally means each hour for which an employee
is paid, or entitled to payment, for the performance of duties for the
employer; and each hour for which an employee is paid, or entitled to
payment by the employer for a period during which no duties are
performed due to vacation, holiday, illness, incapacity (including
disability), layoff, jury duty, military duty or leave of absence.

* “Hours of service” generally does not include bona fide volunteers,
work-study programs, and services outside the United States.
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ACA: Key Terms

* “Minimum essential coverage” (“MEC”) includes coverage under an
eligible employer-sponsored plan.

* An “eligible employer-sponsored plan” includes a group health plan
or group health insurance coverage offered by an employer which
provides an essential health benefits package.

* An “essential health benefits package” generally means coverage for
benefits in 10 categories that limits cost-sharing for the coverage.
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Who i1s an ALE?

e Based on the calendar year

. E'ILRV]LES
* If an employer has 50 or more full-time employees, %@’5
including full-time equivalent employees, on average Q?‘*ACA
during the prior calendar year, the employer is an ALE E’ AFFORDABLE
for the current calendar year. &  Care Act
=T,
* To determine employee population, add total full-time =
employees and FTEs for each month of prior calendar 5
year and divide by 12 ‘fﬁ;)%
 Example: Employer has 38 FTEs in each of January, oy,

February, March, April, May and June. Employer
has 56 FTEs the rest of the year. The employer is
NOT an ALE (38*6 + 56*6=564 / 12 = 47 FTEs)
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Who i1s an ALE?

* A full-time employee for any month is an employee who has an
average of at least 30 hours of service per week or at least 130 hours
of service during the month.

A full-time equivalent employee is a combination of employees, each
of whom is not a full-time employee, but who in combination are
equivalent to a full-time employee.

 Example: Combine the hours of service of all non-full-time employees for the
month (up to 120 hours per employee) and divide the total by 120.

* FTEs are only relevant to determine ALE status — no obligation to offer
coverage to any FTEs.
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What Does It Mean To Be an ALE?

e Two provisions of the ACA apply
to ALEs:

* The employer shared
responsibility provisions (a.k.a.
“Pay or Play”)

* The employer information
reporting requirements (1094s
and 1095s)
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What Does It Mean To Be an ALE?

* Two different requirements and
penalties:

e § 4980H(a): No offer of
health coverage

* § 4980H(b): Offer of health
coverage that does not meet
specified requirements

i KUTAKROCK



Code § 4980H(a)

* It applies if an ALE fails to offer its full-time employees (and their
dependents) the opportunity to enroll in MEC under an employer-
sponsored plan for any month, AND

* At least one full-time employee is certified as having enrolled for such
month in a qualified health plan through an Exchange, AND

* Such individual receives a premium tax credit.
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Code § 4980H(a)

* ALE is treated as offering MEC under an eligible employer-sponsored
plan to its full-time employees (and dependents) for a calendar
month if, for that month, it offers such coverage to all but 5% (or five,
if greater) of its full-time employees.

* Employees in a limited non-assessment period are excluded from
number of “full-time employees.”

13 KUTAKROCK
GBS



Code § 4980H(a) — Penalty

* The “a” penalty for a month 1s:
* “Applicable payment amount,” multiplied
by
* Number of full-time employees employed
during the month, less 30.

* “Applicable payment amount” (2024) 1s 1/12
of $2,970 ($247.50).
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Code § 4980H(a) — Example

* ABC, Inc. employs 1,000 full-time
employees (none are in a limited non-
assessment period).

* ABC, Inc. does not offer MEC to full-
time employees or their dependents.

* One full-time employee receives
subsidized Exchange coverage.

* For calendar year 2024, the “a”
penalty is:

(1,000 full-time employees, less 30)
x $2,970 = $2,880,900
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Code § 4980H(b)

* Applies if ALE offers full-time

employegs (and their dependents) the
opp.ortunlty to enroll in MEC under an
eligible employer-sponsored plan for

any month, AND

* At least one full-time employee is
certified as having enrolled for such
month in a qualified health plan
through an Exchange, AND

. T
Such individual receives a premium
tax credit.

16

Department of the Treasury
Internal Revenue Service

» Do not attach to your
» Go to www.irs. gov/Formiossc for instructions and the |atest informa
pplica

2 Social security number (SSN) 7 Name of employef
cl
ncluding apartmem no.) 9 Street address (inclu
5 State or province 6 Country and Z\P or foreign postal code 11 City or town
anuary 1

. | 095-C \ Employer-Provided Health Insurance DTt eia &
tax return. Keep for your records.

P48 Employee

1 Name of employee (first name, middle initial, last name)

3 Street address (i

JA City or town
Ag J
Partll Emplo ee’s Age on

14 Offer O

Coverage (9"ter

required code

15 Emplovee

Req uired |I

Contnbuuon (see
mstruchons

16 Section 4980H
and

Safe Ha arbor @
Rehef (enter
Other it applicable)
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Code § 4980H(b)

* Employees in a limited non-assessment period excluded from number
of “full-time employees.”

* Employees who were offered MEC under an eligible employer-
sponsored plan that provides minimum value and meets an
affordability safe harbor are excluded from number of “full-time
employees.”
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Code § 4980H(b)

* Conditions for Using Affordability Safe Harbors:

e ALE must offer full-time employees (and dependents) opportunity
to enroll in MEC under an eligible employer-sponsored plan that
provides minimum value.

* ALE may choose to apply the safe harbors for any reasonable
category of employees, provided it does so on a uniform and
consistent basis for all employees in a category.
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Code § 4980H(b)

* Treasury Regulations create affordability safe harbors.

* If offered coverage is not “affordable,” an employee can be eligible
for a premium tax credit or cost-sharing reduction.

* If ALE offers MEC that provides minimum value and satisfies one of
the affordability safe harbors, the ALE is not subject to the “b”
penalty.

* Use of safe harbors is optional.
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Code § 4980H(b)

e Form W-2 Safe Harbor

* Employee’s required
\ contribution for calendar year
T for lowest cost self-only
' .\“_ Wagy o minimum value coverage does

not exceed 8.39% of the
employee’s Form W-2 wages.

* Employee’s required
contribution must remain a
consistent amount or
percentage of all Form W-2
wages during the calendar year.
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Code § 4980H(b)

e Rate of Pay Safe Harbor

* For an hourly employee, the safe harbor is satisfied for a month if
the employee’s contribution for the month for the ALE’s lowest
cost self-only minimum value coverage does not exceed 8.39% of:

e 130, multiplied by
* Lower of (i) employee’s hourly rate of pay as of the first day of

the coverage period, or (ii) employee’s lowest hourly rate of
pay during the calendar year.
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Code § 4980H(b)

e Rate of Pay Safe Harbor
* For a non-hourly employee, the safe harbor is satisfied for a month

if the employee’s contribution for the month for the ALE’s lowest
cost self-only minimum value coverage does not exceed 8.39% of
the employee’s monthly salary, as of the first day of the coverage

period.

KUTAKROCK
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Code § 4980H(b)

* Federal Poverty Line Safe Harbor

* Employee’s required contribution for the calendar month for
lowest cost self-only minimum value coverage does not exceed
8.39% of a monthly amount determined as the federal poverty line
for a single individual for the calendar year, divided by 12.

* The 2024 federal poverty line for a single individual is $14,580.
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Code § 4980H(b) - Penalty

* The “b” penalty for the month is:

* Number of full-time employees receiving subsidized Exchange
coverage for such month, multiplied by

e For 2024: 1/12 of $4,460 ($371.67)

* The aggregate amount of the “b” penalty for any month cannot
exceed the applicable payment amount ($247.50) multiplied by the
number of full-time employees for the month.
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ACA Reporting Requirements

* Code § 6055: Requires reporting
if a person provides MEC.

* Code § 6056: Requires reporting
by ALEs subject to the “employer
mandate.”

* Forms are furnished to specified
individuals and filed with the
IRS.

* Forms used for reporting
depend on the type of coverage.

ACA: Section 6055 and 6056
Health Coverage Reporting
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ACA Reporting Requirements

* Self-insured plans.
* Code §§ 6055 and 6056 reporting combined.
* Specified individuals receive Form 1095-C.
* Forms 1095-C filed with IRS using Form 1094-C.

* Fully-insured plans.
* Insurer files/furnishes Forms 1094-B and 1095-B.

* Employer files/furnishes Forms 1094-C and 1095-C. Only certain
portions of Form 1095-C are completed.

2 KUTAKROCK
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ACA Reporting Requirements

* Typical deadline is January 31, however IRS finalized a permanent
automatic 30 day extension.

* March 31, 2024 deadline for 1095-C to individuals

e April 1, 2024 deadline to electronically file 1094-C (with copies of
1095-Cs) with IRS.

* Beginning in 2024, 1094-C and 1095-C must be filed electronically.
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ACA Reporting Penalties

* Failure to file penalty is $310 for each return (max penalty of
$3,783,000 per year).

* Failure to provide employee with 1095-C is $310 for each form (max
penalty of $3,783,000 per year).

* Penalty increases to $S630 per form (with no max) if IRS finds
employer intentionally failed to file.

* IRS will reduce penalties if corrected quickly (within 30 days down to
S60 or by August 1 down to $120).

* “Reasonable Cause” relief may be available.

28 KUTAKROCK



Preparing for ALE Status

 If an entity may be close to being an ALE,
consider the following:

e Can it adjust the number of employees or
employees’ hours of service to avoid
being an ALE?

* Will it be able to offer coverage to
full-time employees and their
dependents when it becomes an ALE?

* Will that coverage be “affordable”?

* Know the deadlines for filing/furnishing
applicable forms (e.g., Forms 1094-C/
1095-C)

e Confirm who will prepare, file, and
furnish the reporting forms.
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Controlled Groups and M&A

* Some businesses are so closely connected
that they are treated as a single employer for
various purposes under federal tax law.

* One type of such relationship is a “controlled
group”:
* Parent-subsidiary controlled group.
* Brother-sister controlled group.
* A combined group.

* Another type of relationship is an “affiliated
service group.”

* Complex rules determine whether entities are
part of a controlled group or an affiliated
service group.
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Why Ownership Matters Under the ACA

* All employees of all the entities that are part of the controlled group
or an affiliated service group are counted to determine whether the
entities are ALEs.

* An entity may not, on its own, meet the 50 full-time employee headcount to
be an ALE, but may be an ALE when all the employees of all the members of
the controlled group or affiliated service group are counted.

* ALE status is determined by looking at the number of full-time employees and
full-time equivalents in the prior calendar year.

* If the entities are ALEs, then the offer of coverage and reporting rules
apply to each entity.
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M&A Considerations

* An M&A transaction may result in an ALE
post-closing.
* Due diligence is important. For example:
* Are the parties currently ALEs?
* What offers of coverage were made?
* Were reporting forms properly filed/furnished?
e Are there any outstanding or potential ESRPs?

* Are there any outstanding or potential
penalties for failing to file/furnish reporting
forms or not filing/furnishing them by the
deadlines?

 Transaction documents should address ACA issues.
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Join Us Again

Employee benefit laws change rapidly —
UBA Partner Firms help their clients stay one step ahead
with ongoing expert compliance resources.

Mastering Medicare: Employer Qualifying Events and Special Mastering COBRA: Every Day
Rules and Regulations Enrollment Periods and in M&A

February 13 March 12 April 9

Consolidated Appropriations Risks and Rewards of Offering
Act Compliance Requirements Tax-Favored Accounts

Register at: ubabenefits.com/compliance
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